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specialists and systematically requires a risk analysis of each case. EDR has 
been used in a variety of cases from Intellectual Property (IP) infringement 
to antitrust allegations.41 

Siemens also adopted an approach aimed at rationalising the resolution 
of disputes. In the context of construction disputes, contrary to common 
practice in the civil construction industry, Siemens makes a cost/benefit 
assessment when considering the establishment of dispute boards. In an 
interesting paper on international construction arbitration co-drafted by two 
former CCIAG Steering Committee members, the authors remind us that 
'all the parties involved in dispute settlement have to be aware that dispute 
resolution is one aspect of project management' .42 Dispute boards are one 
of the 'tools' of the dispute resolution 'toolkit': they are permanent boards 
providing decisions or recommendations in cases of disputes, the decisions 
become binding if they are not objected to by one of the parties.43 For cost 
reasons, 'Siemens usually only establishes dispute boards on an ad hoc basis 
to deal with a particular dispute' as 'the number of disputes associated with 
major power station projects is not ... high enough to justify keeping a dispute 
board throughout the duration of a project'; however, 'crisis projects' likely 
to be the subject of numerous disputes may require Siemens to establish 
permanent dispute boards.44 

Other major companies, such as Areva, Bombardier, Total, American 
Express, GSK, Thales or Orange, to cite but a few, have put in place similar 
dispute management processes. 

Secondly, EDR and systemic approaches are a necessity for business. 
The early focus on settlement is generally accepted as the most cost­

efficient approach to dispute management. Indeed, a sound dispute 
management policy implies identifying conflicts as early as possible, trying to 
avoid disputes whenever possible and feasible, and otherwise looking for the 
fastest and most appropriate dispute resolution process. 45 In a 2010 research 
comparing trial results with rejected pre-trial settlement offers, 61 per cent 
of plaintiffs and 21 to 24 per cent of defendants obtained an award at trial 

41 Michael Leathes, 'Conflict Leadership' (2009) http:/ /imimediation.org/conflict­
leadership accessed 11 March 2014. 

42 Paul Hobeck, Volker Mahnken and Max Koebke, 'Time for Woolf Reforms in 
International Construction Arbitration' (2006) 2 Int ALR 90.Volker Mahnken and Max 
Koebke were these two members. 

43 Ibid. 

44 Ibid. 

45 'Conflict' and 'dispute' are two distinct concepts. According to Professor Douglas 
Yarn a 'conflict' is a state whereas a 'dispute' is a process. 'People who have opposing 
interests, values, or needs are in a state of conflict which may be manifest, in which case 
it is brought forward in the form of a dispute' in Douglas H Yarn, Dictionary of Conflict 
Resolution (San Francisco:Jossey-Bass 1999), 115. 
















